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panmuu.

B neiicTBytomeM YTOJIOBHOM MpoliecCyajlbHOM KoJieKce YKpauHbl (anee —
VIIK YkpauHbl) COIEPKHUTCS MOHATHE «CHEIUANIBHOE JOCYJAeOHOE pacciieJOBaHUE,
a TEPMUH «320YHOE JOCYJeOHOE paccieJoBaHUE» HE MPOCIEKUBAECTCS B HOpMax KO-
muUIUpOBaHHOTO 3aKkoHa. [locnenusas neduHunMs BhIpaXkeHa OTJAEIBHBIMH HOpPMa-
MU KacaTeJIbHO YTOJIOBHBIX IPOCTYIKOB, TOATOMY MPAKTUYECKUM COTPYAHUKAM UHO-
ra TpyAHO cOpMUPOBATH MOHUMAHUE U CXEMY NMPUMEHEHHUS KaK 3a04HOT0, TaK U
CIIeIMAJIBHOTO J0Ccyae0HO0TO pacciaeaoBanus (naiee — JP) [1].

dakTUYECKH CHEIUaIbHOE JA0CYJeOHOe paccieqoBaHue MPUOIMKEHO K 3a04-
HOMY, HO COBIIQJIa€T C HUM HE BO BCEX MPABOBBIX aclekTax. boiee Toro, oHO UMeEET
PS CYIIECTBEHHBIX OTJIMYUNA OT 3204YHOTO MPOU3BOJICTBA, OYyyUr MOJEPHU3UPOBAH-
HOM, ocobennou popmoii 1P [2, c. 166].

CnenuanbHOE YrOJIOBHOE MPOU3BOACTBO MMEET IMPETYCMOTPEHHBIE 3aKOHOM
MpOLIECCyaIbHbIE HMHCTPYMEHTBI, UTO 3HAUYUTENIBHO YIPOIIAET NPOLEAYPY IKCTpaau-
MU B YKpauHy YNHOBHUKOB, KOTOPBIE CKPBIBAIOTCS 3a TPAHULIEH, a TAKKE B YCIIOBU-
X BOGHHOM arpeccuu W MOTE€PU TOCyJapCTBOM YacTH COOCTBEHHOW TEPPUTOPHUH Ha
KOTOPOM MOTYT CKpPBIBAThCS JIMIA, COBEPIIMBILINE MIPECTYIJIEHUA [2, C. 166].

N3yuuB conepkanue HopM [ 'naBbl 24-1 YT0JI0BHOTO MPOIECCYaTbHOTO KOJCK-
ca YKpauHbl, CJIeIyeT OTMETUTh, YTO Ha3BaHHE 0OYCIOBIEHO OCOOCHHBIM MPOIIECCY-
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AJIbHBIM MMOPSAKOM TaKOTI'0 JOCY€OHOr0 pacciaeoBaHusl, KOTOPbIl COCTOUT B OLIEHKE
(aKkTUUECKUX JaHHBIX, UMEIOIIUXCS B MPOU3BOJCTBE, CIECIOBATENIEM WU MPOKYPO-
POM /IS JaibHENIIEN 01aui X0JaTalCTBa, 8 TAK)KE TIATEIbHOM U3yYEHHH 00CTOS-
TEJIBCTB €A CIEACTBEHHBIM CYIbEH JUIsl BBIHECEHUS PEILICHUs KacaTeIbHO MTPOBEIE-
HUS 10CYJ1Ie0HOro paccieoBaHus. M3 3Toro BBIXOAUT, YTO NEPE] NPOBEIECHUEM CIie-
UAJIBHOTO J0CYAeOHOI0 paccieloBaHus BCEr/la UMEET MECTO OBbITh ONpEECICHHBIN
NOATOTOBUTEIIBHBIN 3Tal, KOTJA YIIOJHOMOYEHHBIE IPOLIECCYABHBIM 3aKOHOM CIIy-
KEOHbIE JINIA, TO €CTh CYOBEKTHl YTOJOBHOTO MpOLECcCca, IyTeM OOBEKTUBHOM OIEH-
KU CUTYalMH JUIsl TOCTHXKEHUS LIeJIM M UCIOJHEHUs! (YyHKUUNA YrOJIOBHOIO Mpolecca
NOJIB3YIOTCS «CHEUATbHBIMI» HOPMaMH, KOTOPbIE COCTABIIAIOT OJIHY U3 (POPM J10CY-
NeOHOTO pacclieloBaHusl. DTUM OO0YCJIOBIIEHO Ha3BaHue crnernuanbHoro /[P B jei-
CTBYIOLIEM 3aKOHOJATEIbCTBE HapsAy CO CIEHHU(PUUECKUMHU YCIOBUSMHU, MPOLECCY-
aNbHBIMHU CPOKAaMU U MOPSAJIKOM MPOBEACHUS J0CYA€OHOTO pacciieJOBaHUs.

Cnenyer ormetuts, uto nevctByrommnid YIIK Ykpannsl Hagenser nunn, kaca-
TEJIBHO KOTOPBIX MPOBOAUTCA CrienuabHOE /[P, TOBOJBHO MIMPOKUM CHEKTPOM IPO-
LECCYaJIbHBIX FapaHTUI C OTPaHUYECHUEM IIpaB U CBOOO]I B Cllydae MPOBEAEHUS OIpe-
NEIEHHBIX NPOLECCYAIbHBIX NEUCTBUHA WM IPUHATHS IPOLECCYATIbHBIX PEIICHUM.
JIEHCTBYIOIIMM IIPOLIECCYaAIbHBIM 3aKOHOATEIBCTBOM JIMILY, KaCaTE€IbHO KOTOPOTO
pe1yCcMaTpPUBAETCS MPOBEACHUE CIEICTBEHHBIX (PO3BICKHBIX) ACUCTBUH (ajble —
CPJl), rapanTupoBaHa peajau3aiis mpaBa Ha 3alIUTy B 00sI3aT€ILHOM MOPSIKE; IJIs
YAOBJIETBOPEHHUS XOAATAaNUCTBA O NPOBEACHUM crienuanbHoro /[P cnemosarens winm
IPOKYpOp JTOJKHBI JJOKa3aTh, YTO JHUIIO CKPBIBAETCS OT OPraHOB JOCYAEOHOro pac-
CJIeIOBaHUs, Cy/ia WM OOBSBICHO B MEXIYHAPOIHBIN PO3BICK; B ciaydae 4. 5 cT. 139
VIIK YkpanHbl, KOTa JUIO 3JIOCTHO YKJIOHSIETCS OT SIBKH Ha BBI30B CJIEAO0BATENS,
CJIECTBEHHOI'O CYJbH, CYJa, TO €CTh TOCTATOYHBIE OCHOBAHMUS JIsl IPOBEJICHUS CIIE-
nuansHoro JIP; BO BpeMsl yOBIETBOPEHUS XOAATAalCTBA Cy A JOJDKEH OLICHUTh HAJIU-
Yye JOCTAaTOYHBIX JOKA3aTENbCTB JUIsl IPUHATHS MPOLECCYATbHOrO pemenus [1].

B pemenusx EBpomnerickoro cyaa mo mpasam 4denoBeka B aenax: «Komormma
npotuB Utamum» ot 12 gepana 1985 rona; «F.C.B. nporuB Utanum» ot 28 aBrycra
1991 rogpa; «T. npotuB Utanmum» ot 12 okts6pa 1992 roxa; «Ilyarpumonb npoTuB
@panuun» ot 23 HosA0psa 1993 roxa; «Kpombax nporuB @panuun» ot 13 despans
2001 ronma; «Menennua npotus IlIBevinapun» ot 14 mronsa 2001 roma; «Illomommn
npotuB Uramum» ot 18 mas 2004 rona; «a Jlyc Jdomuurem ®deppeiipa mpoTUB
benbrun» ot 24 mas 2007 rona — 0003Ha4YEeH MyHKT O MPOBEACHUU CYJ€OHOTO MPO-
U3BOJICTBA B OTCYTCTBUM OOBHUHSIEMOTO B aClieKTe HOPMBI CT. 6 KOHBEHLINU O 3aliuTe
[paB YEJOBEKAa U OCHOBOIIOJAraloIIUX CBOOO, KOTOpas 3aKpeIuisieT IpaBo KaxkI0ro
Ha CIpaBEeUIMBBIA CyJ, KOIr/la HET OCHOBAaHUW CUUTATh, YTO OOBMHSAEMBIA HE ObLI
JOJDKHBIM 00pa3oM YBEIOMJIEH O HA4aTOM KacaTEeJIbHO HEro CyJeOHOM IMPOM3BO/I-
CTBE; €CIIM OH BCKOpPE CMOXXET JOOUTHCS BBIHECEHHS HOBOIO CYJEOHOr0 pelueHus
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IPHU €ro y4acTHH, B KOTOPOM CoOJiepKajlach Obl OLlEHKa OOOCHOBAaHHOCTH BBIJBUHY-
TBIX NIPOTUB HEro OOBHMHEHMM, a TaK)K€ MPH COOJIIOJICHUU MHBIX TapaHTHH ero KOH-
BEHLUAJIBHBIX MpaB. JTO CBHUJAETEIBCTBYET O TOM, YTO BEJEHUE CyJIE€OHOro MpOu3-
BOJICTBA IPU OTCYTCTBHH OOBHHSIEMOTIO HE MPOTUBOPEUUT TPEOOBAHUSAM JTAHHOTO
HOPMAaTHBHO-IIPABOBOI'0 aKTa MEXAYHApPOJIHOI0 3HaYeHHUs [3].

Hopwmsbl cnenuanbHOro 10CyeOHOrO paccieOBaHUsl COJEpkKaTcsl B COOTBET-
ctBytouei rinase YIIK Ykpaunsl, HO B 3TOM ke KOAU(ULIUPOBAHHOM 3aKOHE OTCYT-
CTBYET COBOKYITHOCTb HOPM, KOTOPBIE€ PErYJIUPOBaAIN ObI MOPSIIOK CHEUATBHOIO CY-
nebHoro mpou3BoacTBa. Mcxoas u3 3Toro, cienyeT OTMETHTh, YTO TaKoe CyJaeOHOe
IPOU3BOJICTBO BEAETCA MO OOIIMM IMPaBHUIIaM, HO C COOJIIOJEHUEM IPOLIECCYaTbHBIX
TpeOOBaHMI, CBOMCTBEHHBIX CHEIHAIBHOMY J0CYyJIeOHOMY paccienoBanuto. IIpo-
3pavyHOCTb U MOHATHOCTHh B TEOPETHUUECKOM IUIAHE HE BCEr/a IIPOCIICKUBAIOTCS Kaca-
TEIbHO MPUMEHEHUS HOPM JaHHOTO MHCTUTYTa Ha MPAaKTHUKE, MOTOMY, MO HalleMy
MHenuto, paszaenbl YIIK Ykpaunsl o cyneOHOM paccMOTpEHUH B OOIIEM MOpPsJIKE
HY’KJIAIOTCSl B JOTIOJTHEHUU OTJEIbHBIMH HOPMaMH, Ii€ OyIyT pacKpbIThl OCOOEHHO-
CTH PAacCMOTPEHHUs MPOU3BOJCTB B paMKaX CHELHAIBHOIO CyJIeOHOro IMpOU3BOA-
cTBa [ 1], B YaCTHOCTH, B TAKHX aCHEKTaX:

— IIOJI03PEHUE JIMIA B COBEPUICHUU YTOJOBHOI'O IPABOHAPYLIEHUS, OTHOCH-
TEIbHO KOTOPOTO MPOBOAMTCS CIELUUAIbHOE IOCYIAEOHOE paccieoBaHHUE, JOJIKHO
ObITh OOOCHOBaHHBIM M MAaKCHUMAaJbHO JOKa3aHHBIM BO BpeMs cneuuaibHoro [P, a
T00BIE TOKA3aTeIbCTBA HE MOTYT OBITh HE MPOBEPEHBI UJIU BbI3bIBATH COMHEHUE;

— pELIAIOIIYI0 POJIb B TAKOM CYJEOHOM MPOU3BOJCTBE UIPAET 3alUTHUK, I1O-
TOMY YTO OH peaiu3yeT IpaBa U O00S3aHHOCTH OOBMHSAEMOI'O IPHU €ro OTCYTCTBHH,
KpOME T€X, KOTOPbIE MPUHAIEKAT UCKIIOYUTEIBHO OOBUHIEMOMY TaK Ha3bIBa€MbIE
CcyOBEKTHBHBIE MPaABA;

— JIOJKHBI OBITh IOCTATOYHBIE OCHOBAHHUS JIJISl TOTO, YTOOBI CYUTATh, YTO JIMIIO,
KOTOPOE€ MO003peBaeTCs / OOBUHSETCS B COBEPIICHUU MPECTYIICHUSI, JOJKHBIM 00-
pa3zoM NpouH(OPMUPOBAHO O MPOBEJEHUHU CHEIMAIBHOIO JOCYAEOHOr0 paccieaoBa-
HUSl, IPOLIECCYANIbHBIX ACHCTBUN U MPUHATHUS MPOLECCYAbHBIX PEIICHUM, a TAKKE O
BEJICHUU CIEUATBHOrO Cy1€0HOr0 MPOU3BOICTBA.

[Ipu ycnoBun coOMIOAEHUSI 3TUX KPUTEPUEB 3aKOHHOCTH MPOBEACHMS CIELU-
aIbHOrO JOCYAEOHOro pacciieOBaHUs M MPOM3BOACTBA OOECIEUMBAECTCS MPUHLUII
HEOTBPATUMOCTH YTOJOBHOTO Haka3aHHs, 3(()EKTUBHOCTh UCIOJHEHHUS 3a7ad yro-
JIOBHOM FOCTHIIMH, PA3yMHOCTb CPOKOB, a TAK)KE 3alIMTa HAPYIICHHBIX MPaB U CBOOO]
NOTEPIEBIIET0 OT MPOTUBOIPABHOTO MOCATATENbCTBA WM BO30OHOBJIEHUE TaKUX
npas.

Takum 00pa3zoM, MOSABICHHE MHCTUTYTA CIELUAIBLHOTO J0CYNeOHOTO paccie-
noBanus B AerctytomeM YIIK Ykpannsl CBSI3aHO ¢ MOAEpPHU3ALKUEN MPOLECCYATb-
HOTO 3aKOHOAATENBCTBA COOTBETCTBEHHO MEXAYHAPOJHBIX CTAHAAPTOB, a TaKXKE
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00yCJIOBIIEHO CTPEMJICHHEM YKPAaWHCKOTO MPaBOCYAMS K JOCTHXKEHUIO (yHIaMEH-
TaJIBHOTO TPHHIIMIA YTOJIOBHOTO MPOIECca, TO €CTh HEOTBPATUMOCTH YTOJIOBHOTO
HakazaHus. VHCTUTYT CIENHMATBHOTO JOCYIeOHOTO PAaCCIeNOBAHUS IIPEICTABIISCT
co0olt (haKTHYECKH YMIPOIICHHOE MPOU3BOJCTBO, TIOTOMY YTO HE TpeOyeT MpHUcyT-
CTBUS TOA03PEBAEMOT0, OOBUHIEMOT0, HO TPHU 3TOM B HEOOXOIWMOHW CTEIIEHU CO-
XpaHsIeT ero mpaBa U CBOOOBI. DTO 00YCIIOBICHO TE€M, UYTO JAHHBI HHCTUTYT SIBJIS-
eTCs JOBOJBHO THOKON M yHUBepcaldbHOU (PopMoOM 10CyneOHOro paccliieIoBaHMUS.
CrenmanbpHOE J0CYNEeOHOE paccieoBaHUE KaK COBOKYIMHOCTh HOPM HMMEET CHEIlH-
dudeckre, CBOMCTBEHHBIC HCKIIOYHTEILHO €My IMPHU3HAKH, KOTOPHIC 3HAYUTEIHHO
OTIMYAIOT MPOLECCYaNbHBINA MOPAIOK OOMIETO MOCYACOHOTO paccieoBaHus OT CIie-
[IUAJIBHOTO.

Kpome Ttoro, paznensr YIIK Ykpaunbsl o cyqeOHOM pacCMOTpPEHUU B 0O0IIEM
MOPSZIKE HYXIAIOTCS B JOTOJHEHUU OTICIHHBIMH HOPMaMH, T1e OYIyT PacKpBITHI
O0COOEHHOCTH PaCCMOTPEHHsI MMPOU3BOJICTB B paMKaX CHEIHAIBbHOTO CyAeOHOTO Mpo-
U3BOJICTBA.
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